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21st december 1st exam

2 essays

2 extra lectures

1st lesson law of wrongs

wrong- breaking a norm

criminal law- breach of criminal norms

all crimes are wrongs

not all wrongs are crimes

2 kinds of wrongs

moral wrongs

legal wrongs

some wrongs only moral or only legal

some of them are moral and legal

offence= crime

legal wrong which is not moral wrong

some traffic violations

non-payment of tv license

crimes of strict liability

offender was not at fault

legal wrongs and moral wrongs

murder

rape

assault

unlawful interference with another person

legal wrongs which are not crimes

torts

unlawful interference with another person„s rights if it is not a breach of contract

public nuisance- threatening whole community

compensate your victim

breaches of contract

torts-crimes-breaches of contract

trespass- direct interference with else„s property rights

negligence

tort and crime

theft, rape, 

tort- compensate, victim takes action

plaintiff sues defendant

crime- punish, 

tort and breach of contract

money back- restitution

damages-compensation

crime, tort, breach of contract is not an act, just way of looking on an act

Hoebel- antropologist- realtinship law-vaues of the society

jural postulates

generally accepted cultural values, shared beliefs, self-evident truths

human life sacred and must be preserved and protected

all persons are of equal value and have the right to equal opportunity and equal protection

all physical events are capable of rational explanation

the orders of the state must be obeyed

all persons are capable of free choice and therefore in situations where such a choice exists are responsible for their actions

we should respect the life and property of others

we should compnsate those we injured

we are not responsible for the freely executed acts of others

law reflets jural postulates

are changing over time

laws may not change at the same pace- tension

David Lodge

Vicarious liability

father-son, employer-employee

only for less serious wrongs

Bohannan- really important legal thinker

3-act analysis

original act or omission- no breach of law- no counteraction

original act or omission- breach of law- no counteraction or counteraction

counteraction- plaintiff or the state

judicial

arrest-prosecution criminal

civil action

extrajudicial- private settlement

self-help

defendant remedies the situation voluntarily

after counteraction

correction

object of correction is to undo the consequences of the breach of norm

estabilish status quo ante

emendable wrongs

you can do something to make it right

restitution

unemendable wrongs

punishment

seminar no 1

characters, social status- free, man, chief, relationships

Njal- free, man, chief

Asgerd his mother

Bergthora- Njal„s wife

Thord- his father freed by Najl„s mother, killed Brynjolf, foster-father of Njal„s sons, killed by Thrain, Sigmund, Skjol

Sharp-Hedin their son, man

Atli- living slave, killed Kol, man

freemen compensation AND blood-revenge

Svart- their killed slave

Gunnar free, man, chief

Kolskegg, his brother

Sigmund and Skol stayed by Gunnar

Hallgerd his wife

Brynjolf- Bergthora kinsmen, should kill and killed Atli

Thrain Sigufsson- Hallgerd tried to persuade him, +Sigi and Skjol

Kol- their killed slave

describe

the extract describes consecutive blood-revenges between two families 

why are the killers so eager to publicise their deeds

eager for, to do sth- dychtivý, deed skutek

because otherwise - according to the Icelandic law - they would be guilty of much more serious "secret murder". Besides "announcement duty" the murderer had to cover the body well.

why are compnsation settlements made? Who makes them?

two family- fathers

to keep the friendship between the families- declaration: we are still friends

How succesful are compensation settlements in reducing violence- evidence in the text

it depends- they are not succesful in protecting the murderer, possibly they prevent both families from "little war" between them

how are compensation settlements enforced?

unhappily they are not enforced- there are not any authorities.

so the only thing, that enforces the settlement is the will of fathers

103 Gunnar- not blame Bergotha for killing Kol, why requires compnsation?

he understood the difficult situation Njal was in.

significance- Atlis„s request to Njal, Gunnar„s remark to Njal

higher compensation, Bergotha felt she has to have Atlis death blood-revenged

he was still a free man- high compensation must be paid, notwithstanding his quality

3 jural postulates shrade and 3 unshared

not- shared

human life sacred and must be preserved and protected

all persons are of equal value and have the right to equal opportunity and equal protection

all physical events are capable of rational explanation

the orders of the state must be obeyed

we are not responsible for the freely executed acts of others

shared

all persons are capable of free choice and therefore in situations where such a choice exists are responsible for their actions

we should respect the life and property of others

we should compnsate those we injured

possessed law? analyse in terms of the law of wrongs

no law according to Bohannans 3 act analysis
3rd lesson; comunal justice

product of society, not state

communal justice- local, lord, family

retalic law- if you attack me, I have a right to fire it back- it is LEGAL

retaliation- opinion of Roman jurists

mutually assured destruction- MAD

historians- believed that this helped to reduce anarchy

antropologists- studied stateless societies

why families do not retaliate?

families are only part of social picture- you are a member of family as many other units

exogamy- marriing outside family, community, village

villige is made up of people from different families

whenever law is broken - it is not only problem of the parties- problem of the whole community

settlement- force of the neightbours to stop killing, not because they are afraid of war

social pressure- primary force of maintaining order

Max Gluckman- the piece in the fute

disembedding- modern legal systems are disembedded from the society

sentences from Berman

The legal rules and procedures which were applied in the various legal orders of the west in the period prior to the late 11th and early 12th centuries were largely undifferentiated from social custom and from political and religious institutions. No one had attempted to organize the prevailing laws and legal institutions into a distinct structure. Very little of the law was in writing. There was no professional judiciary, no professional class of the lawyers, no professional legal literature. Law was nod consciously systematized. It had not yet been disembedded from the whole social matrix of which it was apart. There was no independent, integrated, developing body of legal principles and procedures clearly differentiated from other processes of social organization and consciously articulated by a corps of persons specially  trained for that task.

12th century- legal revolution- state-dominated law

modern law: justice is blind- theory

supporting averment with evidence

judicial notice- too obvious- people speak French in France

special action by the judge

exclusionary rules of evidence

irrelevant evidence

I can„t tell that Sam is really bad guy, when it does not relate to the case.

evidence prejudicial to 

in early law justice is not blind- no exclusionary rules

manslaughter x murder

provocation- reasonable man would loose control over himself

he has a short fuse- je to cholerik

R v Bedder

Bedder paid money to have a sex with prostitute

but he was impotent

prostitute started to call him names

Bedder got angry

his defence- provocation

humiliation???

REASONABLE MAN IS NOT IMPOTENT- IT IS MURDER

law is blind

1978 DPP v Camplen

15y old boy attacked and raped, than the raper laughs him

boy takes chapatti pan and kills the raper

England- criminal liability from 10

was it a provocation

laugh was too much later than rape

a reasonable man does not kill another man because he laughs at him

xx reasonable 15yold boy- he was more easily provoked

court: we are not interested

HOL: the doctrine was changed- provocation should be expanded and extended to include a longer period of time- class of younger

communal courts

moots- á la meeting

local meeting

local free men of leading status are the judges

if you want to use court, you have to be free

locus standi

transaction on moot- everyone can see it- illiterate society

organs of government- very useful mechanism for governing the area

who declares, what the law is?- judicial parity

everytime you visit court, you can see law in action

supernatural proofs- purgation- swear and oath, compurgation- with helpers, 

miskenni- mistake in (com)purgation

bad people do the bad things

ordeal

of cold water

of iron

of hot water

of consacrated morsel

positives- 

it gives result- legal certainity 

law is not blind- Jack is bad- no 6 compurgators, but 12 compurgators

not same process- different distance, different temperature

late 11th William II.- 5

50 forrest violators- all 50 passed the ordeal

sanction- outlawry- take your law away- anyone can kill you- you wear a woolf„s head

class of wrongs- bootless wrongs

not allowed compensation- Njal- secret killing

secret killing, open theft, arson, witchcraft

somthing like today„s crime

likely for ordeals

hundred moots, shire moots
seminar no 3

anglosaxon legal procedure- foundation

king passess news to his subjects- part of the royal administration

discussing everything

organizing for war- local armies ae raised

moots do not keep written documents

the main source- laws of the English kings

\charters, agreements

judicial parity- more people find law

no buildings

more problematic state regulation- open space

reputation has direct relavance to your legal position

outsiders have bad legal status

kings protection to merchant- customs

perjury- you must pay to get your oath-worthiness back

but it is not a perfect solution

penance

you can lose your oath-worthiness just because of your reputation

compurgator= oath helpers

6, 12, 24

fail the compurgation

bootles wrongs

ordeals

secret killing, obvious (=to do with evidence)

open conviction - better evidence x failing ordeal - worse evidence - possible compensation

summons must be in front of witnesses

4th lesson

can you have criminal law without the state?

old societies were very different from modern societty

old societies are very personal- small, local

our society- most people we meet every day we have not seen before

small society- gemeinschaft x large societies- gesellschaft

gemeinschaft- community, gesselschaft- association

gemeinschaft- natural

gesselschaft- artificial

homogenous x heterogenous

personal x impersonal

Richard Schwartz

nalyzed two agricultural societies in Izrael

kibutza x motshaf

kibutze and moshaf- group of people living on the land

kibutza- small, very personal, informal organization

motshaf- people did not know each other, formal organization

Kibutsa- people met together, decided things together

not everyone was equal

Moshaf- no general meeting, too big, too many people

they had comittee- comittee decided

regular disagreements between top and bottom

decision making and making order is different in Gemeinschaft and Gesellschaft

Is criminal law something that does not belong to Gemeinschaft?

is bureaucracy necessary for criminal law

how is order mantained in society?

why isn„t there hell on the earth? Because you have law.

legal sociologists started to ask: is it true? does everyone read "trestní zákoník"?

leading legal sociologist- father of legal sociology- professor Eugen Ehrlich

two legal systems at work- law of the state, law of the community

propositions x the living law

antropologists

research of the living law

two mechanisms keeping the order in society- positive sanctions, negative sanctions

carrots and sticks

positive sanctions are also very influential

if I won„t respect other„s property, my property won„t be respected

good reputation- carrot

this model works best for Gemeinschaft societies

Bohannan„s model

3 act explanation of law of wrongs

initial act, 

not breach of a norm

no counteraction

breach of norm

counteraction- criminal law- always counteraction

state has obligation to prosecute

no counteraction- in law of tort plaintiff decides

three types of counteraction

judicial

extrajudicial

self-help

purpose

obtain the correction

abatement- counteration and correction

distraint- in early soicety common way of solving problems

emendable- restitutionary / remedial

(specific) restitution

substitution

damages for actiual loss- what law things I should get- I law my horse but it is worth only of 5Ł

specific performance

defendant violated the obligation

nonemendable- 

6th lesson, purpose of criminal law

reparative x punitive

criminal law more complicated than tort law...

why is it necessary to punish?

deterence- to deter repetition of crime- the crime is less likely to be repeated

deterence of offender

general deterence- everybody knows: don„t steal horse or you will be punished

it is not clear how well it works

theft and robbery- seems to work well- according to statistics

1939 Kopenhaggen- 10 reported robberies each year

1940 robberies started to rise

1943 10 per month (120 per year)

1944 Germans arrested Danish policeforce

=) recorded crime went up- 100 robberies per month

incapacitation

get the bad person out of society and keep it out

big comeback of incapacitation

rehabilitation

when you commit a crime you are likely to do it again- be a good person, educate wrongdoers

retribution

most complex, most interesting

idea of hitting back

includes four different ideas

vengeance

killing the wasp

Macbeth- vengeance is a medicino for the wrong

criminal is an enemy of society

denunciation

repararative- not great public interest

crime- public interest

stigmatic aspect of punishment

you are not punished in secret

everyone can see it, you are in the newspaper

Middle ages: hand cut off- thief

expiation/ atonement

paing back the wrong you have done

2 aspects

reparation to the victim

reparation to the society- main idea

Williams, 1974

saw man fucking with a sheep- buggery

"sheepshagger"

judge said: 6 month imprisonment- then no one will call you a sheepshagger

not just duty but also a right

Dostojevskij: crime and punishment

Raskolnikov: please punish me

desert

two meanings- dezert, concept of getting what you ought

you work hard to win, at the end of year you are the best and win- you deserve it

links concept of crime with justice

without retribution no connection with justice

deterence, incapacitation, rehabilitation- prospective

retribution- retrospective

discrection- freedom to act

criminal law- very little discrection

stages

detection and investigation

arrest and charging of suspects

prosecution

conviction

sentencing

fulfilling the sentence unless there is a good reason not to fulfill it

commutation the sentence, good reason

pardon

whole thing is ideal

obligations on citizens

refusal to aid a constable to in restoring the queen„s peace

misprision- abolished 1967- still exists in America

citizen breaks his duty to tell the state about the crime

idea to help the king to keep the peace

7th lesson, certainity and discretion

certainity is a positive value

case: estate of Brawda, CoA

court of appeal, civil division

hierarchy of courts

HOL

court of appeal- second highest court

civil division

criminal division

heir

beneficiary- "heir" by will

devise- odkázat

testator Brawda let his estate to his two daughters

two witnesses signed, also his daughters signed

1837 Wills act

any beneficiary cannot be signaturist to the will

judges hated the situation (Bravda„s intention was very clear)

speeches

Wilmer, L.J. (Lord justice)

-this is terrible

-women have a moral right to the estate

BUT: there is nothing I can do, because the text of the Wills Act is so CLEAR

Russell, L. J.

Salmon, L. J.

three judges in agony

certainty

daughters lost the case

many people say: certainity is even more important in the criminal law

DPP v Shaw, 1961

Shaw- list of names and telephone numbers of prostitutes

police detected it- technical problem

House of Lords
it was not clear Shaw is doing something illegal

new crime: Conspiracy to corrupt public morals

lord Simons: courts have residual power to enforce public morality

not typical, but very extraordinary case

Scottish legal philosophy: judges "filling in" the gaps

1920s

new crime dangerous car driving

Skeen v Malik 1977- different approach?

list of prescribed drugs- illegal drugs

glue of course was not prescribed drug

shop assistant sold children glue and small paper backs

later he prepared bags with glue in the bottom

prosecution drew the case

English now: judicial creation of new crimes is extinct

R v R (Regina v Rapist- not full name) 1981
precedent from 17th century- man cannot rape his wife- archaic view

the stupid rule not used

R was imprisoned

DPP v Joyce, 1946

Joyce: upper class voice reading during WWII german propaganda

his identity was unclear

"Lord Haw-Haw"

he was indentified- lord William Joyce

accussed of treason

terrible discovery: lord Joyce was an American

born in NY

then moved to England where he developed his accent

fascist

if you are not British, you cannot commit treason

the legal texts use term British

one did not: treason act, 1351

Bracton (1th ctry)- duty of allegiance if you seek the protection of the king

Joyce had British passport (although he was not it„s citizen): seeking the protection

condition: you had to have to witnesses to commit the crime- no such witnesses

1945: change of criminal procedure, after Joyce has been arrested: only one witness necessary

Joyce executed before the sentence was reasoned

Sometimes we like certainty more, sometimes less

essay

BEFORE THE DEVELOPMENT OF THE MODERN STATE, THERE WAS NO SUCH THING AS A CRIMINAL LAW. DISCUSS WITH SPECIAL REFERENCE TO ANGLO-SAXON ENGLAND.

refernece to the materials

trial essay

seminars next week

deadline December 12th

deadline for 2nd!!! essay- 15th February

exam: 20th December

three chances to take the exam, chance to rewrite an essay

NEXT WEEK MONDAY SIX O„CLOCK- ANOTHER EXCITING LECTURE

seminar

Whitlock: law and order, christianity

problems

getting accused people to court

determine their guilt

laws of Cnut

hue and cry- á la nestojte

people had horns

obligations: catch the thief, raising the hue and cry, not ignore hue and cry

today: if policeman calls for assistance, I have a duty to assist

put under surety: he is just suspected

lord may be garantor- a pledge

not a family- its power is going down

pledges- more people

your land may be surety

if you get no surety- you are executed- only help: accept lord

reeve: administrator

reeve of lord, reeve of the king

punitive damages= exemplatory damages

delegation of king„s prerogative- franchise

vergild is lord„s then

defaulting- not appearing before the court

thegn- leading free man

King Ethelred code of 1008

not selling slaves to islam

Prague- 10th, 11th- leading slave market

Vojtěch criticised

King Ethelred code issued at Wantage, prob. 997

public accusation- for the first time in the history- not the state, the community

8th lesson

Lord Denning

Cassidy v Ministry of Health, 1951

Cassidy was damaged but did not have agreement with the hospital

so, according to common law- no compensation

2 judges decided this view

lord Denning, third judge, had a different opinon

certainty x justice

Re: Rowland

Mr. and Mrs. Rowland made a will before leaving England

who dies first devises the property to other spouse

if they die together- Mr.„s estate to his relatives, Mrs.„s estate to her relatives

they never returned

after certain period of time they were declared dead...

formulation- if the deaths COINCIDE- coincide is impossible- at least few second difference

Denning: they used term COINCIDE in ordinary meaining- they were not nuclear physicists, no judges

1972, Denning was judge for 30 years, he was more famous than Robin Hood

Ward v Bradford Corporation, 1972

Miss Ward studies to become a teacher

visit from her boyfriend

the dean could decide if she will be discipline- he didi nothing

other body: board of trustees

decided that it was something very serious

they changed the statute- board of trustees can decided

then they made a meeting where Ms. Ward was expelled

she complained- breach of natural justice, retrospective change of rules

Denning„s speech: supporting board of trustees

he was a very old man

certainty x discretion

too much certainty, too much certainty: bad result

Street offences act 1959- act which made prostitution harder

Birmingham 6

not a golden hour of Lord Bridge- police was falsifiing evidence

IRA, bombing attacks

police caught "first six irish people in the country"

The most important century in law a administration is the 10th

end of 9th century- Mercia, Northumbria, Wessex- and smaller kingdoms

Europe was very united-

disasters- invasions- Vikings, Saracens, Magyars

end of Velká Morava

centralised governments could not respond to attackers

king is there, lord is here- lord can protect you

servitude

serfdom

vassalage

you keep your freedom

you fight for the lord- full time fighter

dramatic military specialisation

Different situation in England

865 huge army from Danemark- conquered the whole island

they destroyed all English kingdom in 15 years

soldiers followed by farmers...

only kingdom remained Wessex- far from Danes, capable leaders- Alfred

swamp tactics

878- fortune turned for Alfred- battle of Eddington

he beat Danes

if the battle had been lost, we would study Danish, not Englis law

Guthrum, the King of  the Danes made a treaty with Alfred- in Sheppenham

England divided into two

English law x Dane law

Afred forced Guthrum to accept christianity

Alfred recognized Danish law

after 900 Afred and his sons conquered Danish kingdom- they still recognized Danish law- the danelaw

Alfred„s discovery

Burh- borrough

big square fortresses

built all over Wessex

burghs expanded with expansion of Wessex

King had burhs evrywher

unlike in the rest of Europe, the centralisation was strenghteded

9th lesson English history, as fast as possible

king of Wessex recognises law of each part of England

king got the land for himself

local agents- reeves

England divided into large units- shires

Sussex, Kent, Hampshire...

units used to govern England are from 10th century

shire=county

shires divided further- into hundreds

in the south they are older

sheriff= shire reef; big reef

sheriff enforced all the king„s rights in the shire- mainly land, tax rights

also legal rights

right to breach of mund

right to vergild of "criminals"- people who commited bootles wrongs

great sources of wealth

many strong rules- whole series- not just Alfred

England was extremely lucky with the quality of political leadership

new bureaucratic techniques- the chancery

originally, it was a group of priests who came with the king

most educated in the country

clerk- comes from cleric

rest of Europe: feudal lordship

England: king governs directly

sheriff always remains king„s person

Alfred rose to the opportunity, he was not defeated by the opportunity

King of England became a SUPERKing

chancery invented writing a SHORT letter

at that times letters were LONG- God be praised.... bla, bla, bla

writ- short, sharp, sealed order

written in Anglo-Saxon

created by the chancery in the same format

chancery produced them like a small factory

the king started to employ foreign bureaucrats- if you were good writer... everyone, you had good life in Westminster

quality went up

chirograph

chirograph- text over two copies of the text

zig-zag

Alfred had a good reason to collect taxes- danegeld

he collected the taxes even after Danes were peaceful and settled

first monopoly on minting coins

english kings had tremendous prestige

oldes royal house of that time (rulers of Franks died out)

oldest pedigrees

concept of christian kingship

Bible: obey king„s authority, Saul was chosen by God...

extremely attractive to early medieval rulers

anointing- pomazání- comes from the bible (Saul anointed David)

he gets supernatural power

king far stronger

REX DEI GRATIA

price for christian kingship: he was expected to play larger role in justice- protect the innocent, punish the wicked

Ethelbert: king does not have great role in justice

lords are becoming stronger, family are weaker

development of franchises- king grants part of his royal prerogative to one of his subjects

right to a private court

right to hang thiefs- and get their vergeld

infangenethief

direct link with the communal justice

theoretical link- king shoul protect the local moot, protector of justice

king had access to the courts- reeves who represent the king

rest of Europe: king„s link with the justice becomes weaker

Norman conquest 1066

last member of House of Wessex- Edward the Confessor dies 5.1.1066

no sons, no male relatives

William, the duke of Normandy, his aunt married to Wessexs

Edward designated William as the next king

Edward also designated Harold of Wessex- not member of the family

Harold was crowned

William belived he was the rightful king of England

-)William recognized english law

Harold was killed at the battle of Hastings

William„s policy- to be the traditional king 

he sent a writ- I recognise the law of Edward

1070 England rebelled against him, William was angry

after 1070 only Normans hold land

CONTINUITY

some changes

William changes the basis of ownership- confiscation of land

granted out in form of fiefs

every piece of lend is owned by the queen

one very big change- new form of ordeal

Normans were very advanced fighters

judicial combat

does not mean killing another person

new bootles wrong- felonia=felony

treachery to a lord

only one form of trial- judicial combat

if someone was found guilty, he was executed

all their chattles were forfeited to the king

escheat (reversion) of land to the lord

murdrum fine

Njal„s saga - secret killing- mord- murdrum

every person in the village

William died 1087- king of England and the duke of Normandy

1100 William II. was killed during hunting- murder x accident?

Henry, his brother, rode fast to Winchester

Henry died 1135- most of his reign spent in Normandy

to be the secure king of England

reign of Henry I

fighting in Normandy- he needs money, money, money

new officer justiciar- Roger, bishop of Salisbury

Rogers job- keep England in order

2nd job- get as much money as possible

more money- more control of sheriffs

new mechanism for controlling the sheriffs- exchequer

itinerant justice
travelling judge

visited shire courts

brought king„s justice to them

like little king„s- shire court was for a day king„s court

pleas of the crown- cases which only king can hear

kings interest was diretly involved

breach of king„s mund- kill, rape...

expansion of felony

11 ctry only feudal felony

you can only commit felony by the treachury to the lord

change- any viloent wrongdoing

by 1135 why? how?

theory- confusion, happy mistake

felony similar to ful, fyl (foul)

judges know it is something different- but they want money

"folk" etymology (Freiburg)

seminar

Henry II- the most important king

creation of common law system

10th century- taxes, danegeld, shire courts, 

seignorial courts seignor-) sir

chancery- well equipped, very creative

writ, chirograph

communal- organized according to where you live

hundred- reeve x shire- shire reeve= sheriff

new: paying fines, reeve knows that

10th ctry- kings power from God

make justice!!!

annointing

rex dei gratia

writs, franchises

infangenethief

12 th century

justiciar

exchequer

justice-in-eyre

felony before- treachure to the lord

folk ethymology

escheat

murdrum= secret killing

reeves- king„s ears- compensation for king

11th century- mens rea is irrelevant

1135 murder is a felony

even homicide is a felony

wergeld are gone

The assize of Clarendon

shiriff prepares before arrival of itinerant justice

group of freemen for each hundred- jury of presentment

inictment (indajtment): accusation by a jury of presentment

enpanel a jury

dooms- judgements of the court

lord with infangenethief does not have a right to indicted man chattels

tithing- ten or twelve members

not vicarious liability x get to the court!!!

priests- decide about the ordeal, itinerant justices- no judges

shire courts in a burgh

OATH-WORTHINESS!!!

abjure the realm- even if passed the ordeal

list of fugitives- sheriff gives to other sheriff and justices

Assize of Northampton

defooting

mutiliation- wery similar to provisions of Cnut

10th lesson

after 1070 ruling class of England is entirely Norman

William crushed the rebellion against him

replaced sheriffs by Normans

writs were written in latin- french was not literal language

the ruling language is french

cultural revolution yes, governmental revolution no

Normans were "primitives", fighters

1066

litigation

settlement

vengeance

secret killing

treated by the court as murdrum

bootles wrong

you might be executed, mutiliated or enslaved

English kings: settlements are better than vengeance

Love not law- if settlement is made, it is as binding as judicial decision

manbot- gets lord/king... for loosing man

plaintiff who starts it

997 nájn nájnty seven Ethelred, Wantage

the jury of presentment

nonstoppable machine

only in the north of England

not created by Ethelred

communal justice- organic growth from the community

only for bad characters- malefactors

after 1066 

the judicial combat

two separate forms of judicial combet- for Norman aristocracy (on horses), or fighting with sword

aim: show your superiority, not kill the opposite

Normans use this combat for any disagreement

accusations of felony- early 12th century

12th century meaning: appeal someone = accuse him of felony

if accuse someone of felony and loose- very heavy fine

amercements- special cathegory of crimes

money paid to the king to make king happy with you

...to be in his mercy

1166 assize of Clarendon- jury of presentment spreads all over the England

CLARENDON: BOOTLESS WRONGS

juries of presentment started as specialised weapon against recidivists, bad character, later it "sucks in" every violent crime

Ashford vs Thronton 1818

Thronton indicted for being a murderer- acquitted

now private prosecution alternative to public

at that times both could be used

Thornton was accussed of felony, and had clever attorney

private action- Thornton could defend himself by judicial combat

ordeal of judicial combat was not abolished

"barbaric thing" before a court of most civilised country in the world

extremely complex procedure- if you make any mistake, your appeal fails

judges were sure: Thornton will make a mistake

However, Thornton performed it perfectly

Ashford gave up

parliament abolished judicial combat

the Nurses cases

if defendants will pay me I will stop beheading

he paid the family the private settlement

English history II

1135 Henry I dies

Henry had 30 children- none of his sons were legitimate

daughter Maud Matilda

she was beaten by Stephen of Blois

Maud Matilda was married to Jeffrey, count of Anjou

Jeffrey and Maud took control over Normandy

Stephen was an idiot- wery weak king

suppor for Maud Matilda begun to grow

Stephen appeased opposition

he gives away castles, franchises, control of sheriff offices

he allows exchequer to collapse

Son of Jeffrey and Maud- Henry

1149 Young Henry envaded England

he made contats with king of Scottland

he beknighted Henry- he was only 16

1150 his father made him duke of Normandy

1151 Jeffrey dies- Henry becomes count of Anjou

king of France was divorcing Eleanor

young Henry married Eleanor

she was heiress of dutchy of Acquitaine

Henry made an agreement with Stephen

treaty of Winchester 1153

Stephen recognised Henry as the next king of England

Henry recognised Stephen as a defacto ruler of England

1954 Stephen dies- Henry is a ruler of England (and half of France)

he created Angevine empire

BUT HE WAS NOT AN ARCHITECT OF THE COMMON LAW SYSTEM

the first centralised criminal system

HAPPY ACCIDENT- no great brain, no one designed it

second revolution in civil law

offer royal justice to all his subjects

writ of right

even for common pleas

trial by jury- jury of recognition- no impartial

NOTHING to do with the jury of presentment

jury of presentment

indictment process

indicted by a jury of presentment

form: ordeal

this procedure becomes extremely efficient

it becomes organized all England

1215 Innocent III., fourth lateran council: it is illegal for any priest to assist with the ordeal

no one was prepared for this shock

legal crisis all over Europe- in most of the Europe nothing happens

in England the ordeal was abolished

what can you use instead of ordeal?

torture 1343 Arnošt z Pardubic- torutre begins

England: jury of recognition

accusation: jury of presentment, local witnessess: jury of recognition

jury of recognition: petty jury, jury of recognition: grand jury
11th lesson, birth of the English criminal law?

600- family, locality, lordship ... and the king

1000 everything stronger except family

decline of vicarious liability

christianity =) last trial treats everyone personally

lordship

mainpast

freemen- vassals

unfree- villeins, serfs

development of sociations

were not very useful at 600- family protected you

1000- families are weak- guilds and tithings

tithing- responsibility to society, society wants you to be in tithing

guild- you want to be in it

law and order- problems

feud

cattle-theft

king supports mechanisms of the communal justice

600 Bootless wrongs

murdrum

witchcraft

by 1000 number of bootless wrongs multiplied

non-bootless wrongs are amendable

repair the damage

2 exceptions: bootless wrongs, bad characters

Gluckman: need for keeping the piece int the society

ethymology: wrek -) wreca (outlaw) -) wretch (bad luck)

other germanic languages wrek -) warg (wolf)

slavic languages vrag (enemy in russian)

wreca- warg - woolf„s head

vr- deviation, twisting- wrestling, wrist, wriggle

wrong

x riht law, direct

wulfsheafodtreogha- wulf„s head tree

12th century- one punishment

vicarious liability =) strict liability

very low discretion

making felony less harsh-

jury equity

safeguard against strict liability

legal fictions

selfkilling- fiction for those who were killed by a self-defender

king„s pardon

felony x misdemenor

misdemenor- not the death penalty

felony- tried by jury

midemenor- justice of peace

magistrate still exist today

judge is not paid, je is not a lawyer

it is a part time hobby

90% tried by magistrates

jury of presentment- abolished 1933

still lives in america

now justices of the piece indict the defendant

15th century - distinguishing between murder x manslaughter

intentional x non-intentional killing

R v Duncan -last witch in the English history

ESSAY

What was new about the Assize of Clarendon?

How well did the system which it estabilished work during the rest of the middle ages.

